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California Polytechnic State University, San Luis Obispo
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San Luis Obispo, CA 93407

RE: Immediate Reinstatement of Cal Poly Women’s Swimming & Diving Team:
President Trump Executive Order - Title IX Compliance

Dear President Armstrong,

Pursuant to President Donald J. Trump’s Executive Order titled “Saving College Sports,” issued
on July 24, 2025, we hereby renew our formal demand for the immediate reinstatement of the
California Polytechnic State University, San Luis Obispo (“Cal Poly” or the “University”)
Women’s Swimming & Diving Team.

This federal directive underscores the critical importance of complying with Title IX of the
Education Amendments Act of 1972 (“Title IX”’) and preserving women’s and Olympic sports.

Executive Order: “Saving College Sports”

The Executive Order (“Order”) states:

“It is the policy of my administration that all college sports should be preserved and, where
possible, expanded.”

According to President Trump:

“A national solution is urgently needed to prevent this situation from deteriorating
beyond repair and to protect non-revenue sports, including many women’s sports
that comprise the backbone of intercollegiate athletics.”

Trump Executive Order and Stephen F. Austin University Required to Reinstate Women’s Teams
1|Page


mailto:leigh@equityix.com

The Order affirms that institutions like Cal Poly should not prioritize football at the expense of
women’s sports:

“While major college football games can draw tens of millions of television viewers
and attendees, they feature only a very small sample of the many athletes who
benefit from the transformational opportunities that college athletics provides.”

Section 2 of the Order, titled “Protecting and Expanding Women’s and Non-Revenue Sports,”
calls for preserving and expanding opportunities in women’s and non-revenue sports.

“Opportunities for scholarships and collegiate athletic competition in women’s and
non-revenue sports must be preserved and, where possible, expanded, including
with respect to the 2025-2026 athletic season and future athletic seasons.”

Women'’s sports are essential—not only for advancing gender equity, but also for cultivating future
leaders in our country. As the Order affirms:

“A substantial majority of female executives at the largest American companies
participated in sports during adolescence, many at the high school or collegiate
level, and examples of business leaders and former Presidents who played college
sports are legion.”

In light of this recognition, educational institutions like Cal Poly are required to ensure that
women’s athletic programs are not diminished, but preserved and expanded.

Cal Poly Is Not in Compliance with the Executive Order, Title IX, or
California State Laws Prohibiting Sex Discrimination

Cal Poly’s elimination of the Women’s Swimming and Diving Team—an Olympic sport—stands in
direct violation of the Order “Saving College Sports.” This action undermines both the federal
mandate to preserve and expand women’s athletic opportunities and the University’s obligations
under Title IX. Noncompliance exposes Cal Poly to significant legal and financial risk, including
potential federal intervention and the loss of federal funding.

President Trump’s Order explicitly directs the Secretary of Education—along with the Attorney
General and other federal officials—to develop a comprehensive enforcement strategy within 30
days. This strategy includes Title IX enforcement actions, federal funding decisions tied to
compliance, and other regulatory and litigation mechanisms to ensure institutional accountability.

Cal Poly Announced Emerging Sports: STUNT and Flag Football

On August 1, 2025, Cal Poly’s announced that it will “transition” STUNT club team to varsity
status in 2026-27 and “pursue” the addition of women’s flag football “as early as 2027”. Cal Poly’s
announcement does not remedy the University’s current or historical Title IX violations.

First, Cal Poly’s women’s swimmers are facing sex discrimination now, and STUNT and Flag
Football do not remedy their intentional sex discrimination. The graphs we provided earlier
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demonstrate that Cal Poly has never provided women with equal educational opportunities in
athletics. Courts have held that a school’s promise to add women’s teams in the future does not
constitute Title IX compliance. See; Boucher v. Syracuse Univ., 164 F.3d 113, 116 (2d Cir. 1999)
(finding that a Title IX claim by female athletes against was not moot where the university had
promised to establish a varsity women’s softball team by the next year but had not yet done so);
Favia v. Indiana University of Pennsylvania, 812 F. Supp. 585 (W.D. Pa. 1993).

Furthermore, while STUNT is recognized by the NCAA as an Emerging Sport for women, Cal
Poly will not elevate it to varsity status for at least another year. Importantly, designation as an
Emerging Sport does not automatically satisfy Title IX requirements. To count toward compliance,
universities must provide full varsity-level support—ensuring equitable treatment in scholarships,
recruiting, coaching, and access to facilities, consistent with other established varsity programs.

Flag Football was recommended for inclusion as an NCAA Emerging Sport for women in January
2025, but it has not yet been officially designated as such by the NCAA, and thus, for Title IX
compliance. Nor has the NCAA given Flag Football full championship status; without it, Cal Poly
could not provide women with the same educational opportunities currently afforded to its male
athletes. NCAA President Charlie Baker has merely projected that flag football could potentially
reach championship status by 2028.

Title IX and California State Law require that Cal Poly provide equitable athletic opportunities
and treatment for women now, not years from now. The federal and state laws do not permit a
university to eliminate an existing varsity team and delay compliance based on speculative future
plans.

Additional facts demonstrating Cal Poly’s ongoing noncompliance with Title IX include:

= (Cal Poly will not elevate STUNT to varsity status until the 2026-27 academic year, leaving
a multi-year gap in varsity opportunities for women.

= (al Poly has stated it will “not add significant management nor personnel” to support
STUNT, which has operated as a club since 2010—suggesting a varsity designation without
meaningful institutional investment.

= (al Poly has not stated its plans to offer athletic scholarships or invest in recruiting to build
either team.

= (al Poly and the NCAA have not confirmed a launch date for Flag Football; the earliest
possible start is the 2027-28 academic year.

= (Cal Poly has not specified plans to build facilities for STUNT and Flag Football.

= Neither STUNT nor Flag Football replaces Women’s Swimming and Diving—an Olympic
sport with over 100 years of history, national competition, and athletic scholarship
opportunities.

By eliminating the Women’s Swimming & Diving Team, Cal Poly has reduced—rather than
expanded—varsity opportunities for women. Title IX compliance is measured by actual
participation numbers, not speculative future projections. Cal Poly’s future plans do not satisfy its
current legal obligations under Title IX.

To comply with federal law and the Executive Order, Cal Poly must immediately reinstate
the Women’s Swimming and Diving Team.
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Stephen F. Austin State University — Comparable Case to Cal Poly

On Friday, August 1, 2025, Myers et. al., v. Stephen F. Austin State University, the U.S. District
Court for the Eastern District of Texas granted the plaintiff’s motion for a preliminary injunction
under very similar facts to Cal Poly. The female athletes challenged the university’s decision to
cut three women’s sports teams, arguing that the decision perpetuated SFA’s history of depriving
women equal opportunities to participate in varsity intercollegiate athletics.

The court held:

“Plaintiffs’ expert, Dr. Donna Lopiano determined that women currently make up
63% of SFA’s undergraduate population and receive only 45.6% of the athletic
opportunities. According to Dr. Lopiano’s calculations, SFA needs to add 223
varsity intercollegiate athletic opportunities for women to achieve proportionality.
Furthermore, if the beach volleyball, bowling, and men’s and women’s golf teams
are eliminated and the other facts stay the same, the female athlete participation gap
will increase to 245.”

The Judge also rejected SFA’s request to delay the reinstatement of the women’s teams and instead
develop a future compliance plan. The court stated:

“SFA asks the Court that, in the event it finds injunctive relief is warranted, it
should afford SFA an opportunity to create a plan to demonstrate compliance. The
Court declines to provide SFA with this opportunity, especially considering it had
the chance to become compliant with Title IX... Instead of seeking compliance, it
cut three women’s programs. This does not demonstrate any desire to be compliant.
Therefore, injunctive relief is proper.”

The facts and the law are practically identical in the two schools: Stephen F. Austin and Cal Poly.
The school is digging a hole for itself, with unnecessary legal fees and campus strife.

Retaliation

As outlined in our letters dated June 27 and July 4, and reaffirmed in our email of August 1, 2025,
retaliation remains a serious and ongoing concern for our clients. To date, the University has failed
to provide any assurances that such intimidation will be addressed or prevented in the future.

Examples of retaliatory behavior targeting the Women’s Swimming and Diving Program include:

= Repurposing of Facilities: Removing access to training spaces (e.g., draining or filling
in a pool) to prevent continued use by athletes, even recreationally.

= Destruction of Facilities: Trying to block women from asserting their rights under
California state and federal law by destroying the pool.

= Denial of Access to Resources: Blocking athletes from using locker rooms, weight
rooms, or athletic trainers following the program’s elimination.

= Silencing or Intimidation: Discouraging athletes from speaking out, threatening
academic or disciplinary consequences.

= Retaliation Against Complainants: Punishing students or staff who raise Title IX
concerns, including exclusion from team activities or adverse employment actions.
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Loss of Scholarships: Rescinding athletic scholarships previously awarded to team
members or promised during recruitment.

Erasure of Legacy: Removing or eliminating recognition of Hall of Fame members
associated with the program, signaling institutional hostility for speaking out on behalf
of women in sports.

Unequal Treatment in Grievance Processes: Denying procedural fairness to
complainants.

Title IX Lawsuits: Lack of Money Is Not a Defense to Sex Discrimination

The following Title IX lawsuits illustrate that lack of financial resources is not a valid defense in
a sex discrimination case.

Ohlensehlen v. Univ. of lowa, 509 F. Supp. 3d 1085 (S.D. Iowa 2020): A federal court
granted a preliminary injunction to female student-athletes, preventing the university from
eliminating its women's swimming and diving team. The court found that the athletes had
a fair chance of succeeding on their Title IX claim for inequitable participation
opportunities and demonstrated irreparable harm. The court rejected the university's
budgetary justifications, emphasizing the statistical evidence of underrepresentation of
female athletes.

Roberts v. Colorado State Bd. of Agriculture, 998 F.2d 824 (10th Cir. 1993): The court
held that budgetary constraints are not a permissible defense to claims of discriminatory
practices under Title IX.

Murray v. New York University, 57 F. Supp. 2d 180 (S.D.N.Y. 1999): The court stated that
Title IX's prohibition against sex discrimination does not allow institutions to evade
liability by citing financial difficulties.

Patterson v. Hudson Area Schools, 551 F.3d 438 (6th Cir. 2009): The Sixth Circuit upheld
that financial constraints do not excuse a failure to comply with Title IX requirements
regarding equitable treatment of male and female students.

Kelley v. Board of Trustees, 35 F.3d 265 (7th Cir. 1994): The University of Illinois faced
allegations of violating Title IX after eliminating the men’s swimming program while
retaining the women’s program. The university had previously been found in violation of
Title IX for denying equal athletic opportunities. To address budget deficits, the university
decided to cut certain programs, including men’s swimming. Legal counsel advised against
cutting the women’s program to avoid further Title IX violations. The court ultimately
upheld the university’s decision to cut the men’s program, emphasizing that the institution
acted prudently within the framework of Title IX regulations and policy interpretations.

Remedy: Reinstate Women’s Swimming / Provide Equal Treatment & Benefits

In your response to us dated July 2, 2025, you, President Armstrong, expressed a commitment to
gender equity and indicated that a compliance plan would be forthcoming. To date, no such plan
has been shared addressing the sex discrimination issues we raised, including recruiting budgets,
facilities, athletic scholarships, and harassment. We respectfully request that Cal Poly promptly
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reinstate its Women’s Swimming and Diving team, and meet with us to engage in good-faith
negotiations aimed at implementing both immediate and long-term solutions.

We urge Cal Poly to reinstate the Women’s Swimming & Diving Team without further delay.
Please respond to this letter as soon as possible and, in any event, no later than Friday, August 7,
2025. We remain committed to resolving this matter collaboratively and in full compliance with
federal and state law—without the need for litigation or federal enforcement by the Department of
Education.

Sincerely, .

f \\ ‘F\
04{374 vk Froaghadi— N Aarectestd
Leigh Ernst Friestedt Nancy Hogshead
Equity IX, LLC Champion Women

Cc:  Dr. Mildred Garcia (Chancellor of the California State University)
Robin Webb (General Counsel)
Don Oberhelman (Athletic Director)
Kaitlyn Blakey (Director, Civil Rights & Title IX Coordinator)
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Executive Order 14322 of July 24, 2025

Saving College Sports

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered:

Section 1. Purpose and Policy. College sports are a uniquely American
institution that provide life-changing educational and leadership-develop-
ment opportunities to more than 500,000 student-athletes through almost
$4 billion in scholarships each year. College athletics also provide substantial
support to local economies and form an indelible part of family activities,
pastimes, and culture in many communities.

While major college football games can draw tens of millions of television
viewers and attendees, they feature only a very small sample of the many
athletes who benefit from the transformational opportunities that college
athletics provide. Sixty-five percent of the 2024 United States Olympic Team
members were current or former National Collegiate Athletic Association
(NCAA) varsity athletes, and approximately seventy-five percent were colle-
giate athletes. The 2024 United States Olympic Team earned 126 total medals,
leading the overall medal count for the eighth consecutive Summer Olympic
Games.

Beyond driving our unrivaled success in international competition, college
athletes are more likely to report better outcomes in important respects
during college and after graduation. A substantial majority of female execu-
tives at the largest American companies participated in sports during adoles-
cence, many at the high school or collegiate level, and examples of business
leaders and former Presidents who played college sports are legion. It is
no exaggeration to say that America’s system of collegiate athletics plays
an integral role in forging the leaders that drive our Nation’s success.

Yet the future of college sports is under unprecedented threat. Waves of
recent litigation against collegiate athletics governing rules have eliminated
limits on athlete compensation, pay-for-play recruiting inducements, and
transfers between universities, unleashing a sea change that threatens the
viability of college sports. While changes providing some increased benefits
and flexibility to student-athletes were overdue and should be maintained,
the inability to maintain reasonable rules and guardrails is a mortal threat
to most college sports.

To illustrate, following a 2021 antitrust ruling from the United States Su-
preme Court striking down NCAA restrictions, the NCAA changed its rules
to permit players to receive compensation for their name, image, and likeness
(NIL) from third parties. But guardrails designed to ensure that these were
legitimate, market-value NIL payments for endorsements or similar services,
rather than simply pay-for-play inducements, were eliminated through litiga-
tion. Other limits on player transfers among schools were also taken down
through litigation.

This has created an out-of-control, rudderless system in which competing
university donors engage in bidding wars for the best players, who can
change teams each season. Meanwhile, more than 30 States have passed
their own NIL laws in a chaotic race to the bottom, sometimes to gain
temporary competitive advantages for their major collegiate teams. As a
result, players at some universities will receive more than $50 million per
year, mostly for the revenue-generating sports like football. Entering the
2024 season, players on the eventual college football national champion
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team were being paid around $20 million annually. By the 2025 season,
football players at one university will reportedly be paid $35-40 million,
with revenue-sharing included.

This not only reduces competition and parity by creating an oligarchy of
teams that can simply buy the best players—including the best players
from less-wealthy programs at the end of each season—but the imperative
that university donors must devote ever-escalating resources to compete
in the revenue-generating sports like football and basketball siphons away
the resources necessary to support the panoply of non-revenue sports. Absent
guardrails to stop the madness and ensure a reasonable, balanced use of
resources across collegiate athletic programs that preserves their educational
and developmental benefits, many college sports will soon cease to exist.

A national solution is urgently needed to prevent this situation from deterio-
rating beyond repair and to protect non-revenue sports, including many
women’s sports, that comprise the backbone of intercollegiate athletics, drive
American superiority at the Olympics and other international competitions,
and catalyze hundreds of thousands of student-athletes to fuel American
success in myriad ways.

Attempting to create some guardrails and shelter from litigation, colleges
have adopted a new regime, deciding to pay athletes directly and simulta-
neously limit the total number of athletes on their campuses. Given that
the new roster limits, by exceeding the scholarship limits they replace,
will increase the potential number of scholarships available in many sports,
this opportunity must be utilized to strengthen and expand non-revenue
sports. Simultaneously, the third-party market of pay-for-play inducements
must be eliminated before its insatiable demand for resources dries up
support for non-revenue sports. Otherwise, a crucial American asset will
be lost.

It is the policy of my Administration that all college sports should be
preserved and, where possible, expanded. My Administration will therefore
provide the stability, fairness, and balance necessary to protect student-
athletes, collegiate athletic scholarships and opportunities, and the special
American institution of college sports. It is common sense that college
sports are not, and should not be, professional sports, and my Administration
will take action accordingly.

Sec. 2. Protecting and Expanding Women’s and Non-Revenue Sports and
Prohibiting Third-Party Pay-for-Play Payments. (a) It is the policy of the
executive branch that opportunities for scholarships and collegiate athletic
competition in women’s and non-revenue sports must be preserved and,
where possible, expanded, including specifically as follows with respect
to the 2025-2026 athletic season and future athletic seasons:
(i) collegiate athletic departments with greater than $125,000,000 in rev-
enue during the 2024-2025 athletic season should provide more scholar-
ship opportunities in non-revenue sports than during the 2024-2025 ath-
letic season and should provide the maximum number of roster spots
for non-revenue sports permitted under the applicable collegiate athletic
rules;

(ii) college athletic departments with greater than $50,000,000 in revenue
during the 2024-2025 athletic season should provide at least as many
scholarship opportunities in non-revenue sports as provided during the
2024-2025 athletic season and should provide the maximum number of
roster spots for non-revenue sports permitted under the applicable colle-
giate athletic rules; and

(iii) college athletic departments with $50,000,000 or less in revenue during
the 2024-2025 athletic season or that do not have any revenue-generating
sports should not disproportionately reduce scholarship opportunities or
roster spots for sports based on the revenue that the sport generates.
(b) It is the policy of the executive branch that any revenue-sharing per-
mitted between universities and collegiate athletes should be designed and
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implemented in a manner that preserves or expands scholarships and colle-
giate athletic opportunities in women’s and non-revenue sports.

(c) To preserve the critical educational and developmental benefits of
collegiate athletics for our Nation, it is the policy of the executive branch
that third-party, pay-for-play payments to collegiate athletes are improper
and should not be permitted by universities. This policy does not apply
to compensation provided to an athlete for the fair market value that the
athlete provides to a third party, such as for a brand endorsement.

(d) Within 30 days of the date of this order, the Secretary of Education,
in consultation with the Attorney General, the Secretary of Health and
Human Services, the Secretary of Education, and the Chairman of the Federal
Trade Commission, shall develop a plan to advance the policies set forth
in subsections (a)-(c) of this section through all available and appropriate
regulatory, enforcement, and litigation mechanisms, including Federal fund-
ing decisions, enforcement of Title IX of the Education Amendments Act
of 1972, prohibiting unconstitutional actions by States to regulate interstate
commerce, and enforcement of other constitutional and statutory protections,
and by working with the Congress and State governments, as appropriate.

Sec. 3. Student-Athlete Status. The Secretary of Labor and the National
Labor Relations Board shall determine and implement the appropriate meas-
ures with respect to clarifying the status of collegiate athletes, including
through guidance, rules, or other appropriate actions, that will maximize
the educational benefits and opportunities provided by higher education
institutions through athletics.

Sec. 4. Legal Protections for College Athletics from Lawsuits. (a) The Attorney
General and the Chairman of the Federal Trade Commission shall work
to stabilize and preserve college athletics through litigation, guidelines, poli-
cies, or other actions, as appropriate, by protecting the rights and interests
of student-athletes and the long-term availability of collegiate athletic scholar-
ships and opportunities when such elements are unreasonably challenged
under antitrust or other legal theories.

(b) Within 60 days of the date of this order, to advance the purposes
of subsection (a) of this section, the Attorney General and the Chairman
of the Federal Trade Commission shall:

(i) review, and as necessary revise, litigation positions, guidelines, policies,

or other actions; and

(ii) develop a plan to implement appropriate future litigation positions,
guidelines, policies, or other actions.

Sec. 5. Protecting Development of the United States Olympic Team. The
Assistant to the President for Domestic Policy and the Director of the White
House Office of Public Liaison shall consult the United States Olympic
and Paralympic Committee and other appropriate organizations of American
athletes about safeguarding the integral role and competitive advantage that
American collegiate athletics provide in developing athletes to represent
our Nation in international athletic competitions.

Sec. 6. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.
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(d) The costs for publication of this order shall be borne by the Department
of Education.

THE WHITE HOUSE,
July 24, 2025.

[FR Doc. 2025-14392
Filed 7-28-25; 11:15 am]
Billing code 4000-01-P
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
LUFKIN DIVISION

SOPHIA MYERS, KARA KAY, RYANN
ALLISON, ELAINA AMADOR, BERKLEE
ANDREWS, and MEAGAN LEDBETTER,
Individually and on Behalf of All Others
Similarly Situated,
Plaintiffs, CIVIL ACTION NO. 9:25-CV-00187
JUDGE MICHAEL J. TRUNCALE

VS.

STEPHEN F. AUSTIN STATE UNVIERSITY,
a member of THE UNIVERSITY OF TEXAS
SYSTEM,

Defendant.
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ORDER GRANTING PLAINTIFFS’ EMERGENCY
MOTION FOR PRELIMINARY INJUNCTION

Before the Court is Plaintiffs Sophia Myers, Kara Kay, Ryann Allison, Elaina Amador, Berklee
Andrews, and Megan Ledbetter’s Emergency Motion for Preliminary Injunction. [Dkt. 2]. For the
following reasons, the Court GRANTS the motion.

L. BACKGROUND

Plaintiffs, female student-athletes at Stephen F. Austin State University (“SFA”), filed this class
action lawsuit against SFA for alleged violations of Title IX of the Education Amendments of 1972.
[Dkt. 1]. They allege that SFA discriminated against them on the basis of sex by depriving them of equal
opportunities to participate in varsity intercollegiate athletics. /d.

On May 22, 2025, SFA announced its elimination of the varsity women’s beach volleyball and
bowling teams, in addition to the men’s and women’s golf teams. [Dkt. 2 at 5]. This belated notification
left Plaintiffs scrambling to arrange alternative plans for the upcoming academic year. According to the
athletes, the transfer windows for women’s bowling, beach volleyball, and golf had already closed or were

imminently closing after the announcement, with many alternative teams already having filled rosters and
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allocated their scholarship budgets.! [Dkts. 2-1 at 9§ 13 (Declaration of Sophia Myers); 2-2 at q 11
(Declaration of Kara Kay); 2-3 at 9 14 (Declaration of Ryann Allison); 2-5 at 4 9 (Declaration of Berklee
Andrews); 2-6 at 9 11 (Declaration of Meagan Ledbetter)]. Many of the Plaintiffs are rising seniors who
were faced with the “impractical reality” of transferring their academic credits so late in their college
careers, thereby setting them back further in their education. [Dkts. 2-2 at § 11; 2-3 at § 14].

Finding no alternatives, Plaintiffs sought legal counsel who wrote to SFA informing the school of
its Title IX allegations on June 5, 2025. [Dkt. 2 at 6—7]. Settlement negotiations fell through and SFA
informed Plaintiffs it would not reinstate their teams on June 27, 2025. Id. at 7; [Dkt. 14 at 12]. Shortly
thereafter, on June 30, 2025, Plaintiffs filed their Complaint and the Present motion. [Dkts. 1, 2]. The
Court held a hearing on the motion on July 30-31, 2025.

In their motion, Plaintiffs seek an order preserving the women’s beach volleyball, bowling, and
golf team, in addition to all other women’s varsity teams at SFA during the pendency of this case. [Dkt. 2
at 5]. In response, SFA argues that Plaintiffs’ motion does not meet the substantive requirements for a
preliminary injunction. [Dkt. 10].

IL. LEGAL STANDARDS
A. Preliminary Injunction

A party seeking a preliminary injunction must establish the following elements: (1) a substantial
likelihood of success on the merits; (2) a substantial threat that plaintiffs will suffer irreparable harm if
the injunction is not granted; (3) that the threatened injury outweighs any damage that the injunction might
cause the defendant; and (4) that the injunction will not disserve the public interest. Nichols v. Alcatel USA,
Inc., 532 F.3d 364, 372 (5th Cir. 2008) (citing Planned Parenthood of Hous. & S.E. Tex. v. Sanchez, 403
F.3d 324, 329 (5th Cir. 2005)). The last two elements merge when the Government is an opposing party.

Nken v. Holder, 556 U.S. 418, 435 (2009).

!'Some of Plaintiffs’ teammates were able to transfer successfully.

2
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“A preliminary injunction is an extraordinary remedy and should only be granted if the plaintiffs
have clearly carried the burden of persuasion on all four requirements.” /d. (interal quotation marks and
citation omitted). Nevertheless, a movant “is not required to prove [its] case in full at a preliminary
injunction hearing.” Fed. Sav. & Loan Ins. Corp. v. Dixon, 835 F.2d 554, 558 (5th Cir. 1987) (quoting Univ.
of Tex. v. Comenisch, 451 U.S. 390, 395 (1981)). However, when a plaintiff seeks a mandatory injunction, as
here, he “bears the burden of showing a clear entitlement to the relief under the facts and the law.” Justin Indus.,
Inc. v. Choctaw Sec., L.P., 920 F.2d 262, 268 n.7 (5th Cir. 1990) (citing Exhibitors Poster Exch., Inc. v. Nat’l
Screen Serv. Corp., 441 F.2d 560, 561 (5th Cir. 1971) (per curiam)).

The purpose of a preliminary injunction is “to preserve the relative positions of the parties” until
the merits can be determined. Benisek v. Lamone, 585 U.S. 155, 161 (2018) (quoting Camenisch, 451 U.S.
at 395); Feds for Med. Freedom v. Biden, 63 F.4th 366, 389 (5th Cir. 2023), vacated on other grounds,
144 S. Ct. 480 (2023) (mem. op.). “The ‘status quo’ to be restored is ‘the last peaceable uncontested status
existing between the parties before the dispute developed.”” Texas v. Biden, 646 F. Supp. 3d 753, 771
(N.D. Tex. 2022) (quoting CHARLES ALAN WRIGHT & ARTHUR R. MILLER, 11A FEDERAL PRACTICE &
PROCEDURE § 2948 (3d ed. 2013)). As articulated by the Fifth Circuit:

If the currently existing status quo itself is causing one of the parties irreparable injury, it

is necessary to alter the situation so as to prevent the injury, either by returning to the last

uncontested status quo between the parties by the issuance of a mandatory injunction or

by allowing the parties to take proposed action that the court finds will minimize the

irreparable injury.

Canal Auth. of State of Fla. v. Callaway, 489 F.2d 567, 576 (5th Cir. 1974) (citations omitted).

Finally, the decision of whether to grant a preliminary injunction lies within the sound discretion
of the district court. Weinberger v. Romero-Barcelo, 456 U.S. 305, 320 (1982).

B. Title IX Framework and Relevant Analysis
Title IX states, “No person in the United States shall, on the basis of sex, be excluded from

participation in, be denied the benefits of, or be subjected to discrimination under any education program
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or activity receiving Federal financial assistance . . . .” 20 U.S.C. § 1681(a). Related to enforcement
provisions, Title IX specifically “authorizes each agency awarding federal financial assistance to any
education program to promulgate regulations ‘ensuring that aid recipients adhere to § [1681(a)’s]
mandate.”” Pederson v. La. State Univ., 213 F.3d 858, 877 (5th Cir. 2000) (quoting N. Haven Bd. of Educ.
v. Bell, 456 U.S. 512, 514 (1982)). As a result of the enforcement mandate, the Department of Education
(“DOE”) utilized its statutory authorization to promulgate regulations governing the operation of federally
funded programs, including athletics. /d. at 877.
Of relevance to athletics programs is DOE’s 1975 implementing regulation. 34 C.F.R. § 106.41.

The regulation provides ten factors for an athletic director to consider whether equal opportunities in
athletics are available to men and women:

(1) Whether the selection of sports and levels of competition effectively

accommodate the interests and abilities of members of both sexes;

(2) The provision of equipment and supplies;

(3) Scheduling of games and practice time;

(4) Travel and per diem allowance;

(5) Opportunity to receive coaching and academic tutoring;

(6) Assignment and compensation of coaches and tutors;

(7) Provision of locker rooms, practice and competitive facilities;

(8) Provision of medical and training facilities and services;

(9) Provision of housing and dining facilities and services;

(10) Publicity.
Id. § 106.41(c). Notably, “violations of Title IX in the area of athletics are often divided into effective

accommodation claims and equal treatment claims,” where the former claim is governed by the first factor

and the latter claim is governed by the subsequent nine factors.? Pederson, 213 F.3d at 865 n.4; see also

2 SFA suggests that the Court should consider all ten factors together because “the regulatory text requires consideration
of all ten factors” because the text does not suggest “that a weakness of one factor cannot be offset by strength in another
factor.” [Dkt. 10 at 12]. However, the Fifth Circuit has long recognized the division of the factors into two separate claims,
and Plaintiffs bring a claim only under the accommodation portion described in § 106.41(c)(1). Pederson, 213 F.3d at
865 n.4. The Court finds that this distinction makes sense. In the Court’s view, it would be illogical to find no Title IX
violation if a school gives women unequal accommodations of their interests and abilities but treats the lesser-
accommodated athletes equally. For example, assume the undergraduate population is 50/50 men-to-women, but 70% of
the athletics opportunities are provided to men and only 30% of the opportunities are given to women despite the women’s
interests and abilities to play 50% of the sports. The mere equality in publicity, training facilities, allowances, and
scheduling between men and women does not cure the fact that women are nevertheless being provided with unequal
opportunities to enjoy the benefits of the school’s athletics program. This directly flies in the face of Title IX’s prohibition
against denying women the benefits of educational activities on the basis of sex.

4
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Niblock v. Univ. of Ky., No. CV 5:19-394-KKC, 2024 WL 4891025, at *2 (E.D. Ky. Oct. 28, 2024)
(“Gender discrimination claims in college athletics fall into two categories based on the § 106.41(c)
factors: effective accommodation claims focus on the first factor, and equal treatment claims focus on the
other nine factors.”). Here, Plaintiffs allege gender discrimination in violation of Title IX under the
accommodation claim, governed by 34 C.F.R. § 106.41(c)(1). See [Dkt. 1 at 4 127].

To determine whether SFA’s actions complied with legal requirements, Plaintiffs argue that the
Court should rely upon the Department of Education’s 1979 Policy Interpretation and 1996 Policy
Guidance, which articulates a three-part test for equal participation opportunities under Title IX. See 44
Fed. Reg. 71,413, 71,418 (Dec. 11, 1979) [hereinafter “1979 Policy Interpretation”]; Office of Civil
Rights, U.S. Dep’t of Educ., Clarification of Intercollegiate Athletics Policy Guidance: The Three-Part
Test, https://www2.ed.gov/about/offices/list/ocr/docs/clarific.html (Jan. 16, 1996) [hereinafter “1996
Clarification Letter”]. In contrast, SFA argues that the three-part test should not apply because, pursuant
to the Supreme Court’s decisions in Loper Bright and Kisor, the Court should analyze the plain meaning
of Title IX and the 1975 Title IX implementing regulations. See Loper Bright v. Raimondo, 603 U.S. 369
(2024); Kisor v. Wilkie, 588 U.S. 558 (2019).

i. Loper Bright and Interpretations of Ambiguous Statutes

A federal agency cannot act without congressional authorization. La. Pub. Serv. Comm’n v. FCC,
476 U.S. 355, 374 (1986). It cannot confer power upon itself. /d. “To permit an agency to expand its
power in the face of a congressional limitation on its jurisdiction would be to grant to the agency power
to override Congress.” Id. at 374—75. Under the Supreme Court’s decision in Chevron USA Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837 (1984), for decades courts have sometimes been required
“to defer to ‘permissible’ agency interpretations of the statutes those agencies administer—even when a
reviewing court reads the statute differently.” Loper Bright, 603 U.S. at 378.

The Supreme Court has done away with this requirement: “Chevron is overruled.” Id. at 412. The

Court made clear that “[c]ourts must exercise their independent judgment in deciding whether an agency



Case 9:25-cv-00187-MJT  Document 24  Filed 08/01/25 Page 6 of 17 PagelD #: 496

has acted within its statutory authority.” I/d. The exercise of such independent judgment, the Court
explained, is rooted in the “solemn duty” imposed on courts under the Constitution to “say what the law
is.” Id. at 385 (first citing United States v. Dickson, 40 U.S. 141, 15 Pet. 141, 10 L.Ed. 689 (1841) (Story,
J.); and then citing Marbury v. Madison, 5 U.S. 137 (1803)).

The exercise of independent judicial judgment to decide legal questions, the Court observed, is
also embodied in the APA, which “directs that ‘[t]o the extent necessary to decision and when presented,
[a] reviewing court shall decide all relevant questions of law, interpret constitutional and statutory
provisions, and determine the meaning or applicability of the terms of an agency action.” Loper Bright,
603 U.S. at 391 (quoting 5 U.S.C. § 706). Likewise, under the APA, a reviewing court is required to “hold
unlawful and set aside agency action, findings, and conclusions found to be . . . not in accordance with
law.” Id. (quoting § 706(2)(A)). “The APA thus codifies for agency cases the unremarkable, yet elemental
proposition reflected by judicial practice dating back to Marbury: that courts decide legal questions by
applying their own judgment.” Id. at 391-92.

The Loper Bright Court recognized that a statute may authorize an agency to exercise a degree of
discretion, and “some statutes ‘expressly delegate[ ]’ to an agency the authority to give meaning to a
particular statutory term.” Id. at 394. The Court went on to instruct that, when a statute delegates
discretionary authority to an agency, “the role of the reviewing court under the APA is, as always, to
independently interpret the statute and effectuate the will of Congress subject to constitutional limits.” /d.
at 395. Courts “fulfill[ ] that role by recognizing constitutional delegations, fix[ing] the boundaries of [the]
delegated authority, and ensuring the agency has engaged in ‘reasoned decisionmaking’ within those
boundaries.” Id. (cleaned up). “By doing so, a court upholds the traditional conception of the judicial
function that the APA adopts.” 1d.

Here, Plaintiffs argue that the Loper Bright decision does not apply to the present case for two
reasons. First, the Supreme Court did not “call into question prior cases that relied on the Chevron

framework. The holdings of those cases that specific agency actions are lawful . . . are still subject to
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statutory stare decisis despite our change in interpretive methodology.” Id. at 412. Plaintiffs, in part, rely
upon a 2000 Fifth Circuit case that concluded that Louisiana State University violated Title IX by
eliminating its softball team by applying the plain text of Title IX, the Department of Education
regulations, and policy interpretation. See Pederson, 213 F.3d 858. In fact, Pederson did not rely upon
Chevron, making the extent of Loper Bright’s holding inapplicable.? Instead, Pederson utilized the three-
part test articulated in the 1979 Policy Interpretation to determine whether the university failed to provide
female athletes equal accommodation under the first factor of 34 C.F.R. § 106.41(c)(1), a regulation not
the statute. /d. at 879.

Second, Plaintiffs argue that Chevron—which Loper Bright overruled—applied to courts’
deference to agency interpretations of ambiguous statutes not the agency’s own regulations. Chevron, 467
U.S. at 844. SFA argues that Title IX itself is unambiguous because Plaintiffs must prove that the
university excluded them from participation in, denied them the benefits of, or discriminated against them
“on the basis of sex,” and that they failed to demonstrate that their programs were terminated because they
are women. [Dkt. 10 at 14]. SFA provides only one precedent for the proposition that Title IX is
unambiguous. Peltier v. Charter Day School, Inc., 37 F. 4th 104 (4th Cir. 2022). That case, however, does
not apply to the present case because the issue was limited to whether a public school’s sex-based dress
code violates Title IX. /d. at 129 n.20. The Fourth Circuit found that the statute unambiguously covered
these dress codes because it was not included in the list of exclusions in the statute. Id. Here, it is

undisputed that athletic programs are covered by the statute.*

3 SFA did not cite any Fifth Circuit cases in the sports context holding otherwise since Loper Bright, and the Court in its
own research could not find new case law.

4 Even if the Court were to analyze Title IX solely on the basis of the text, it finds that SFA discriminated against its
female student-athletes because of their sex by failing to provide them equal opportunities to enjoy the benefits of
educational activities. Although SFA argues that it cut the women’s beach volleyball, bowling, and golf teams because of
financial reasons, other evidence demonstrates that sex played a role in its determination. For example, Athletic Director
Michael McBroom stated that the reason why they cut three women’s teams and only one men’s team was to remain in
compliance with NCAA regulations, which require the university to sponsor sixteen teams, which can broken up into, for
example, eight women’s teams and six men’s teams. This essentially means that gender was a consideration in his decision
to cut the teams. The evidence shows that only one men’s team was cut. For the Court, this is sufficient at this stage to
find a likelihood of success on the merits if looking solely at the statutory text.

7
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ii. Kisor and Interpretation of Ambiguous Regulations

SFA primarily disputes the proper interpretation of the implementing regulation, 34 C.F.R. §
106.41(c). In Kisor v. Wilkie, the Supreme Court made clear that an agency has “leeway” to interpret its
own regulatory language if “genuinely ambiguous” and is entitled to “fill out the regulatory scheme
Congress has placed under its supervision.” 588 U.S. at 580. Thus, the DOE’s interpretation of its own
implementing regulation is entitled to deference so long as the Court’s independent assessment finds the
construction reasonable and not in conflict with Congressional intent. City of Shoreacres v. Waterworth,
420 F.3d 440, 445 (5th Cir. 2005); Enron Oil & Gas Co. v. Lujan, 978 F.2d 212, 215 (5th Cir. 1992).°

In aiding the Court’s interpretation, the Court relies upon out-of-circuit cases because the courts
within the Fifth Circuit have not tackled this particular issue since the Supreme Court issued Kisor. Since
Kisor, many courts have continued interpreting § 106.41(c) under the DOE’s 1979 Policy Interpretation
and/or 1996 Clarification Letter. See Balow v. Mich. State Univ., 24 F.4th 1051 (6th Cir. 2022); Berndsen
v. N.D. Univ. Sys., 7 F.4th 782 (8th Cir. 2021); Portz v. St. Cloud State Univ., 16 F.4th 577 (8th Cir. 2021);
Allen v. Escanaba Area Pub. Schs., -- F. Supp. 3d --, 2025 WL 1328799 (W.D. Mich. May 6, 2025); Soule
v. Conn. Ass’n of Schools, 755 F. Supp. 3d 172 (D. Conn. 2024); Brooks v. State Coll. Area Sch. Dist.,
643 F. Supp. 3d 499 (M.D. Pa. 2022); Lazor v. Univ. of Conn., 560 F. Supp. 3d 673 (D. Conn. 2021);
Schroeder v. Univ. of Or., 6:23-CV-01556-MC, 2025 WL 1019760 (D. Or. Apr. 4, 2025); Anders v. Cal.
State Univ., Fresno, 1:21-cv-179-AWI-BAM, 2021 WL 1564448 (E.D. Cal. Apr. 21, 2021).

Of these cases, the only court to specifically wrestle with the Kisor analysis was the Eastern
District of Kentucky in Niblock v. University of Kentucky, No. 5:19-CV-394-KKC, 2023 WL 4997678
(E.D. Ky. Aug. 4, 2023). The court concluded that the policy interpretations were entitled to deference

under Kisor because the phrase “equal athletic opportunity” is inherently ambiguous:

5 The Court finds that this analysis is consistent with the spirit of Loper Bright’s emphasis on separation of powers and
the judiciary’s role to say what the /aw is. To interject the Court’s own reading of the Executive Branch’s interpretations
of its own regulations would exceed its limited role. Kisor strikes a fine balance between preserving separation of powers
and checking agency power by ensuring, among other reasons, that the agency’s interpretation is reasonable.

8
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[T]his Court finds that the regulation is in fact ambiguous. The term “equal athletic

opportunity” is inherently ambiguous—so much so that the regulation then lists ten (non-

exhaustive) factors that could help determine what “equal opportunity” even means. As to

those factors, the terms “effectively accommodate the interests and abilities” offer further

ambiguity. These are words “written at a high level of abstraction and, as a result ...

ambiguous.” Chalenor, 291 F.3d at 1047; see also Berndsen v. N. Dakota Univ. Sys., 7

F.4th 782, 795 (8th Cir. 2021) (“[The policy clarifications] represent authoritative

interpretations of an ambiguous rule that are entitled to deference from the court.”);

Biediger v. Quinnipiac Univ., 691 F.3d 85, 97 (2d Cir. 2012) (“[Later policy clarifications]

reflect reasonable agency interpretations of ambiguities in its own regulation, and there is

no reason to think that the agency’s interpretations do not reflect its fair and considered

judgment on the matter in question.”) (cleaned up).
Id. at *2. Furthermore, the Eastern District of Kentucky found that the 1979 Policy Interpretation was
reasonable because the university failed to cite any case law suggesting that the interpretation was
unreasonable. Id. Similarly, here, SFA’s only argument for unreasonableness was that the policy
interpretations “‘substantial proportionality” prong essentially creates the long-term effect of a quota.
[Dkt. 10 at 11]. Not only does SFA fail to cite supporting case law, the Fifth Circuit in Pederson rejected
this argument. 213 F.3d at 878. Finally, the Niblock court found that the 1979 Policy Interpretation was
entitled to deference because, among other reasons, (1) the interpretation is long-standing department
policy, (2) Congress explicitly delegated the DOE with the responsibility of prescribing standards for
athletic programs under Title IX, and (3) the Policy Interpretation does not create “unfair surprise” to
educational institutions because of its flexible approach to regulation instituted after the Department found
that the regulation was ambiguous. /d. at *2-3. The Court finds, for the same reasons articulated here,
that the 1996 Clarification Letter also meets the Kisor requirements.

The Court agrees with Niblock’s comprehensive analysis and thereby adopts it in the absence of
Supreme Court and Fifth Circuit precedence to the contrary. Furthermore, the Court, performing an
independent assessment, finds the DOE’s construction reasonable and not in conflict with Congressional

intent. Accordingly, the Court will analyze Plaintiffs’ Title IX claims under the guidance provided by the

three-prong test articulated by the DOE.®

 SFA also argues that the Court should apply an Equal Protection Clause analysis to Plaintiffs’ Title IX claims because
Title VI—after which Title IX was modeled—employs an equal protection analysis. [Dkt. 10 at 15-19]. The Court

9
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III.  DISCUSSION
A. Likelihood of Success on the Merits

When considering likelihood of success on the merits, courts look to “standards provided by the
substantive law.” Jordan v. Fisher, 823 F.3d 805, 809 (5th Cir. 2016). Plaintiffs’ sole cause of action
arises under Title [X’s effective-accommodation provision. See [Dkt. 1].

Under the athletic regulations, a university “shall provide equal athletic opportunity for members
of both sexes.” 34 C.F.R. § 106.41(c). In determining whether equal opportunities are provided, a court
must consider “[w]hether the selection of sports and levels of competition effectively accommodate the
interests and abilities of members of both sexes.” Id. § 106.41(c)(1). The 1979 Policy Interpretation put
forth a three-prong test to determine whether a university effectively accommodated the interests and
abilities of female athletes:

(1) Whether intercollegiate level participation opportunities for male and female students
are provided in numbers substantially proportionate to their respective enrollments; or

(2) Where the numbers of one sex have been and are underrepresented among

intercollegiate athletes, whether the institution can show a history and continuing practice

of program expansion which is demonstrably responsive to the developing interest and

abilities of the members of that sex; or

(3) Where the members of one sex are underrepresented among intercollegiate athletes,

and the institution cannot show a continuing practice of program expansion such as that

cited above, whether it can be demonstrated that the interests and abilities of the members

of that sex have been fully and effectively accommodated by the present program.
See 44 Fed. Reg. at 71,418. An institution complies with Title IX if it can demonstrate any part of this
three-prong test. Pederson, 213 F.3d at 879 (“As a matter of law, a Title IX violation ‘may be shown by
proof of a substantial violation in any one of the three major areas of investigation set out in the Policy

Interpretation.”” (quoting Roberts v. Colo. State Univ., 814 F. Supp. 1507, 1511 (D. Colo. 1993), aff’d in

part & rev’d in part sub nom., Roberts v. Colo. State Bd. of Agric., 998 F.2d 824 (10th Cir. 1993))).

declines to entertain this suggestion because SFA cites no case law suggesting that the analyses are the same and
coextensive.

10
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i. Substantially Proportionate

The first prong requires an analysis of “[w]hether intercollegiate level participation opportunities
for male and female students are provided in numbers substantially proportionate to their respective
enrollments.” 44 Fed. Reg. at 71,418. Opportunities are substantially proportionate “when the number of
opportunities that would be required to achieve proportionality would not be sufficient to sustain a viable
team, i.e., a team for which there is a sufficient number of interested and able students and enough
available competition to sustain an intercollegiate team.” 1996 Clarification Letter; see also Balow, 24
F.4th at 1061 (“[A] viable team is not an average one, but is instead one ‘for which there is a sufficient
number of interested and able students and enough available competition to sustain an intercollegiate
team.”” (quoting 1996 Clarification Letter)).

Here, Plaintiffs’ expert, Dr. Donna Lopiano determined that women currently make up 63% of
SFA’s undergraduate population and receive only 45.6% of the athletic opportunities. [Dkt. 2-8 at 21].
According to Dr. Lopiano’s calculations, SFA needs to add 223 wvarsity intercollegiate athletic
opportunities for women to achieve proportionality. /d. Furthermore, “if the beach volleyball, bowling,
and men’s and women’s golf teams are eliminated and the other facts stay the same, the female athlete
participation gap will increase to 245.” Id.” In fact, SFA’s own 2024 Title IX Summary report prepared
by Helen Grant in January 2025 stated: “SFA is not providing male and female athletics participation rates
in substantial proportionality to the male and female undergraduate enrollment rates.” [Dkt. 10-1 at 3].

SFA argues that the Court should not rely on Dr. Lopiano and instead rely upon Michael
McBroom, the Director of Athletics at SFA, who stated that “SFA’s student enrollment was 36% male

and 64% female, with “555 student-athletes (286 male and 269 female).” [Dkt. 10-2 at 3]. McBroom

7 SFA states that the Court should not rely on this data because the data submitted to the DOE under the Equity in Athletics
Disclosure Act (“EADA”) was not available at this time. Instead, Dr. Lopiano used the SFA common data set retrieved
from public rosters and information for the 20242025 school year in her report. See [Dkt. 2-8 at 21]. She also did not
use the data from 2023-2024 because they were very unusual and demonstrated an even greater gender gap than the data
on which she relied. /d. at 20-21. In employing this method, Dr. Lopiano actually gave SFA the benefit of the doubt.

11
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testified that he got those numbers from a university website link.® He factored in the cheer and dance
teams for the first time in SFA history.” Although SFA presented evidence that the addition of cheer would
bring it in further compliance with Title IX, the university was not counting cheer as a sport at the time
they discontinued three women’s teams. See [Dkt. 10-1 at 11 (Helen Grant’s Report) (“According to the
latest information from the National Federation of State High School Associations (NFHS), there are three
interscholastic sports (Competitive Cheer, Swimming & Diving, and Wrestling) for girls in the state of
Texas, but not on the intercollegiate level at SFA.”); id. at 36 (table of the active sports during the 2024—
2025 academic year, which excluded cheer). Thus, at the time they cut beach volleyball, bowling, and
golf, SFA was nowhere near close to substantial compliance.

However, even using the cheer team numbers, Dr. Lopiano prepared a supplemental report in
response to the addition of cheer and dance, which demonstrates a female participation gap of 71 students.
[Dkt. 14-1 at 29]. SFA itself noted that the average size of a women’s team is 22.4 players. [Dkt. 10 at
21]. Absent the result of a survey (see infra Section I11.A.iii), a gap of 71 does not create a substantially
proportionate opportunity because the gap is large enough to field additional viable athletic teams,
including the beach volleyball team, bowling team, and golf team, which require 10, 6, and 5 players,
respectively. Id. at 24-25. See, e.g., Ohlensehlen v. Univ. of lowa, 509 F. Supp. 3d 1085, 1094101 (S.D.
Iowa 2020) (holding that the estimated participation gap of 47 before teams were cut was sufficient to
show likelihood of success on the merits of the plaintiffs’ Title IX claim for inequitable participation
opportunities); Biediger v. Quinnipiac Univ., 728 F. Supp. 2d 62, 111-12 (D. Conn. 2010) (finding the
university out of compliance with a participation gap of 38 women), aff’d, 691 F.3d 85 (2d Cir. 2012).

Accordingly, the Court finds Plaintiffs present a likelihood of success on the merits that SFA is

not incompliance with the first prong of the three-part test.

8 In the Court’s review of this link, it could not find the athletics ratio numbers utilized by McBroom.

% One of the primary arguments between the parties at the hearing and in their briefing is whether cheer and dance should
be considered “sports” for purposes of the Title IX evaluation. At this stage, the Court does not find that determination
relevant because SFA did not consider cheer a varsity athletic at the time they cut the women’s beach volleyball, bowling,
and golf teams.

12
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ii. History and Continuing Practice of Program Expansion

Here, SFA failed to brief its compliance on this prong. Therefore, the Court finds that it conceded
its failure to meet this test, and it will not address it further. See United States v. Martinez, 263 F.3d 436,
438 (5th Cir. 2001) (“Generally speaking, a defendant waives an issue if he fails to adequately brief it.”);
see also E.D. Tex. Local R. CV-7(c) (“The briefing shall contain a concise statement of the reasons in
support of the motion and citation of authorities upon which the movant relies.”).

iii. Effective Accommodation of Interests and Abilities

Finally, the Court must determine “whether it can be demonstrated that the interests and abilities
of the members of that sex have been fully and effectively accommodated by the present program.” 44
Fed. Reg. at 71,418. In determining compliance with this prong, the DOE considers three questions: (1)
whether there is unmet interest in a particular sport; (2) whether there is sufficient ability to sustain a team
in the sport; and (3) whether there is a reasonable expectation of competition for the team. 1996
Clarification letter; see also S.A. v. Sioux Falls Sch. Dist., No. 4:23-CV-04139, 2023 WL 6794207, at *10
(D.S.D. Oct. 13, 2023). Courts and universities consider several factors like whether an institution uses
nondiscriminatory methods of assessment when determining the athletic interests and abilities of its
students; whether a viable team for the underrepresented sex recently was eliminated; multiple indicators
of interest; multiple indicators of ability; and frequency of conducting assessments. 1996 Clarification
Letter. When a university has recently eliminated a viable team for the underrepresented sex, there is a
“presumption that the institution is not in compliance with Prong Three that the institution can rebut
through strong evidence that interest, ability, or competition no longer exists.” See Portz v. St. Cloud State
Univ., 401 F. Supp. 3d 834, 858 (D. Minn. 2019), aff’d in part, vac’d in part, rev’d in part on other
grounds, 16 F.4th 577 (8th Cir. 2021); see also 1996 Clarification Letter.

Here, SFA attempts to rebut this presumption by demonstrating that (1) only 38 NCAA Division
1 universities like SFA sponsor bowling; (2) bowling “is also not sufficiently popular in Texas, as is not

considered a UIL sport in Texas; (3) the bowling team must travel across the country to compete because

13
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there is a lack of local competition; and (4) only 12 beach volleyball teams are in the Midsouth Region
that serves SFA. [Dkt. 10 at 22—-23]. None of this evidence to rebut the presumption negates the interest
of the SFA student body or admitted students or that the university attempted to assess their students or
prospective students about the viability of these programs. This is also supported by their Title IX
compliance report that states: “SFA could argue compliance with Test 3 with the current sports offerings.
However, that may be difficult to confirm without conducting an Interest Survey.” [Dkt. 10-1 at 4]. SFA
has not conducted an interest survey of its undergraduate population or admitted students. Finally, Athletic
Director Michael McBroom admitted that SFA does not satisfy this prong because the school had an
interest and ability to field the women’s beach volleyball, bowling, and golf teams.

Accordingly, the Court finds that Plaintiffs demonstrated a likelihood of success that SFA is not
in compliance with Title IX on the third prong.

B. Irreparable Injury

Irreparable harm requires a showing that (1) the harm to the plaintiff is imminent, (2) the injury
would be irreparable, and (3) that the plaintiff has no other adequate legal remedy. See Chacon v. Granata,
515 F.2d 922, 925 (5th Cir. 1975). “[W]hen a civil rights statute is violated, ‘irreparable injury should be
presumed from the very fact that the statute has been violated.”” E.E.O.C. v. Cosmair, Inc., L ’Oreal Hair
Care Div., 821 F.2d 1085, 1090 (5th Cir. 1987) (citing United States ex rel. Mitchell v. Hayes Int’l Corp.,
415 F.2d 1038, 1045 (5th Cir. 1969)); see also Silver Sage Partners, Ltd. v. City of Desert Hot Springs, 251
F.3d 814, 827 (9th Cir. 2001) (“[ W]here a defendant has violated a civil rights statute, we will presume that
the plaintiff has suffered irreparable injury from the fact of the defendant’s violation.”).

“In general, courts have found that the elimination of a women's team creates irreparable harm when
the plaintiffs have demonstrated a strong likelihood of success on the merits of their Title IX claim.”
Mayerova v. E. Mich. Univ., 346 F. Supp. 3d 983, 997 (E.D. Mich. 2018) (citing Biediger v. Quinnipiac
Univ., 616 F. Supp. 2d 277 (D. Conn. 2009); Cohen v. Brown Univ., 809 F. Supp. 978 (D.R.1. 1992), aff’d,

991 F.2d 888 (1st Cir. 1993); Favia v. Ind. Univ. of Penn., 812 F. Supp. 578 (W.D. Pa. 1993), aff'd, 7 F.3d

14
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332 (3d Cir. 1993); Choike v. Slippery Rock Univ., Civil Action No. 06-622, 2006 WL 2060576 (W.D. Pa.
July 21, 2006); Barrett v. W. Chester Univ. of Penn., No. Civ.A. 03- CV-4978, 2003 WL 22803477 (E.D.
Pa. Nov. 12, 2003)).

Dr. Lopiano believes that it could take three to four years for the university to reinstate competitive
teams if they are not immediately reinstated. [Dkt. 2-8 at 28—30]. She also indicated that academic harm
may occur to transfer students because the transferee universities may not take all the credits SFA offers,
thereby prolonging the women’s education timelines. /d. at 30. There also may be financial harm where the
athletes who transfer cannot get athletic aid. /d. at 31. Furthermore, Plaintiffs stated that their transfer
prospects diminished, if not already foreclosed, by the time SFA eliminated their teams, thereby depriving
them of an opportunity to continue playing a sport to which they dedicated years of hard work. [Dkts. 2-1 at
13;2-3atq 14;2-4 at99; 2-5 at 9 9]. At least one of the Plaintiffs are rising seniors who were faced with
the “impractical reality” of transferring their academic credits so late in their college careers, thereby
setting them back further in their education. [Dkts. 2-2 at§ 11; 2-3 at q 14].

SFA argues that Plaintiffs do not suffer from irreparable injury because their harm “is both
speculative and self-inflicted.” [Dkt. 10 at 25]. This callous assertion stems from its claim that Plaintiffs
delayed in filing the suit and from the fact that some of their teammates already transferred. /d. at 24. First,
the Court does not find that Plaintiffs delayed in filing their lawsuit. On May 22, 2025, SFA announced its
elimination of the varsity women’s beach volleyball and bowling teams, in addition to the men’s and
women’s golf teams. [Dkt. 2 at 5]. Plaintiffs sought legal counsel who wrote to SFA informing the school
of its Title IX allegations on June 5, 2025, two weeks later. /d. at 6—7. Settlement negotiations fell through
and SFA informed Plaintiffs it would not reinstate their teams on June 27, 2025. Id. at 7; [Dkt. 14 at 12].
Shortly thereafter, on June 30, 2025, Plaintiffs filed their Complaint and the Present motion. [Dkts. 1, 2].
Nor can the Court say their injury was “self-inflicted”” when the athletes were forced to make an impossible
decision between remaining at SFA with no opportunity to play their sport or to transfer and potentially

prolong their academic careers and not receive the same financial compensation.
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For these reasons, the Court finds that Plaintiffs demonstrated a substantial threat of irreparable
harm.

C. Balance of Hardships and Public Interest

Finally, a court must weigh “the competing claims of injury” and considers “the effect on each
party of the granting or withholding of the requested relief,” paying close attention to the public
consequences of granting an injunction. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). “In
exercising their sound discretion, courts of equity should pay particular regard for the public consequences
in employing the extraordinary remedy of injunction.” Weinberger, 456 U.S. at 312 (citing R.R. Comm'n
of Tex. v. Pullman Co., 312 U.S. 496, 500 (1941)).

SFA argues that reinstatement of the women’s bowling, beach volleyball, and golf teams would
result in approximately $1 million in financial expenses annually. [Dkt. 10 at 27]. However, it failed to
articulate #ow that burden overweighs the irreparable harm Plaintiffs will suffer without the injunction.
Id. Gina Oglesbee, Senior Vice President for Organizational Effectiveness at SFA, testified that athletics
has approximately a $20 million budget and that the school has a budget deficit. She admitted, however,
that the university’s cash reserve is not on the verge of collapse. Additionally, as noted by Plaintiffs, the
financial harm that SFA claimed caused its elimination of the women’s teams were exacerbated by its
voluntary decision to opt into a settlement that contained a revenue-sharing model that permits the school
to share up to $20.5 million with its athletes. [Dkts. 10-2 at 3; 2-1 at Ex. A]. Testimony from the student
athletes and coaches represented a strong belief that their teams could be fielded if the Court instated an
injunction. Based on this evidence, the Court finds that the financial burden self-imposed by SFA does
not outweigh the harm suffered by Plaintiffs. Therefore, the Court finds that Plaintiffs satisfied their

burden for issuance of a preliminary injunction.'”

10 SFA asks the Court that, in the event it finds injunctive relief is warranted, it should afford SFA an opportunity to create
a plan to demonstrate compliance. [Dkt. 10 at 28-29]. The Court declines to provide SFA with this opportunity, especially
considering it had the chance to become compliant with Title IX in January when it received the report indicating it was
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IV.  CONCLUSION
It is therefore ORDERED that Plaintiffs’ Emergency Motion for Preliminary Injunction [Dkt. 2]
is hereby GRANTED.
It is further ORDERED that Defendant Stephen F. Austin State University preserve the women’s
beach volleyball team, women’s bowling team, women’s golf team, and all other women’s varsity teams

at the University while this case is pending.
SIGNED this 1st day of August, 2025.
Aschoud I Franeal

Michael J. Truncale
United States District Judge

not in compliance with the statute. [Dkt. 10-1]. Instead of seeking compliance, it cut three women’s programs. This does
not demonstrate any desire to be compliant. Therefore, injunctive relief is proper.
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